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1. With apologies to A.E. Housman, and with thanks to Peter J. Oster.
Principles of Civility

It is the duty of all lawyers to conduct themselves with dignity and civility.
Toward that end, each lawyer shall be:

Respectful
Trustworthy
Courteous
Cooperative

Courtesy of The Missouri Bar.
Synopsis:

Offered as helpful advice for drafters of trusts, and based upon many years’ experience reading thousands of trust documents drafted by lawyers of every stripe from coast to coast, this session will focus on some too-commonly recurring drafting errors (and how to avoid them), and will also suggest some “best practices” with regard to drafting trust provisions. Actual examples are used to illustrate both the errors and best practices (names are changed, of course), and although some errors are more subtle than others, and some are more critical than others, and some occur more frequently than others, we’ll stop to take a look at some really “stupid stuff” along the way, too.
Speaker:

Jay E. Harker is Senior Vice President at Stifel Trust Company, N.A. in St. Louis, Missouri.  He has been in the trust industry since 1982.  Jay is a long-time member of the Estate Planning Council of St. Louis, is immediate past Chair of the Probate and Trust Law Steering Committee of the Bar Association of Metropolitan St. Louis, and immediate past Chair of the Missouri Bar’s Corporate Fiduciaries Subcommittee.  He has authored numerous articles and presented educational seminars for attorneys, CPAs, clients and financial professionals nationwide.

Jay graduated from St. Louis University School of Law (cum laude) in 1991, where he was Assistant Managing Editor of the St. Louis University Law Journal.  His is admitted in Missouri and Illinois.  Jay holds a Ph.D. (summa cum laude) in Philosophy from the University of Illinois and a B.A. (magna cum laude) in English and Philosophy from Ball State University.  In addition, he has successfully completed the Certified Trust and Financial Advisor (CTFA) education program through the Institute of Certified Bankers, and the CFP® Professional Education Program through the College for Financial Planning (not a currently certified CFP®).
Terence, This is Stupid Stuff:

Avoiding the Unintentionally Defective Trust:

Jay E. Harker, JD
My colleagues and I have read thousands of trust documents over the years, drafted by lawyers from coast to coast, both experienced estate planners and occasional drafters of simple wills.  We have seen many drafting errors and oversights that could have been avoided through more thoughtful drafting.  Some of the mistakes are merely humorous goofs, but some can have significant consequences for beneficiaries or pose administrative difficulties for trustees.  Some may even rise to the level of malpractice.  
Trustees are the implementers of the estate plans you craft for your clients.  As such, we have direct, day-to-day experience navigating a trust document’s provisions, so as to properly administer the trust according to the rules and in the best interests of beneficiaries who may experience changing needs and circumstances over time.  In the course of doing so, we’ve developed some notions about best practices for drafting trusts.
Here, then, is a collection of mistakes and suggested best practices, feedback from the end-users, offered as practical guidance for trust drafters.
I. Avoiding Mistakes
“A smart man makes a mistake, learns from it, and never makes that mistake again.  But a wise man finds a smart man and learns from him how to avoid the mistake altogether.”  (Attributed to Roy H. Williams.)

A. Be Clear and Precise

If a joint trust says “We may amend the trust during our lifetime,” what does that mean?  During the time either grantor is living, or only while they are both alive?  This ambiguity could have consequences; suppose Grantor B amends the trust after Grantor A’s death, and reduces a beneficiary’s share?
If a corporate trustee is appointed and the trust provides that Junior can become trustee of his share at age 40, does this means he can become sole trustee, or co-trustee?  Does he have to make that decision at age 40, or can he do so at any time thereafter?
Stupid Stuff: In the event of the death, resignation, or inability to act of the Trustee, then a professional fiduciary shall succeed as Successor Trustee of this trust.”

Does “income” you mean all the income, or the net income?

If you say “beneficiaries” do you mean to refer to all the beneficiaries, the qualified beneficiaries, the income beneficiaries, the current beneficiaries, or the remainder beneficiaries?

If you list “The Red Cross” as a beneficiary, do you mean the national organization or the local chapter?

Does “St. Mary’s College” refer to the one in California, Indiana, Maryland, or Minnesota?
B. Check the Names

Stupid Stuff: Don’t misspell your client’s name!  (Hey, it happens.)
It’s easy to look up names of charities and trust companies on the internet.  It is “Stifel Trust Company, N.A.,” not Stifel Trust, Stifel Trust Co., Stifel Trust Company, Inc., Stifel Bank & Trust, Stifel Nicolaus Trust Company, or Stifel Nicolaus Trust Department.  Seems like an innocuous error, but when the trustee has to deal with transfer agents and title companies and insurance companies, it may result in delay and expense to get it fixed by a court.
It’s also easy to find an address, too; look it up or call someone.  Stifel Trust Company’s address is not 670 N. River Street, Wilkes-Barre PA, or 999 Monterey Street in San Luis Obispo CA, or that of any of the other 400+ Stifel Nicolaus offices.  It has one address, in St. Louis, and the address is on the website.  So is the phone number.
C. See if it Makes Sense

A trust provides that if anyone entitled to a share is under age 25, that share goes into trust.  The terms of the trust provide that it distributes to the beneficiary at age 30.  So: a 24 1/2 year old’s share will stay in trust five and a half years, but a 25 1/2 year old gets her share right now?

Mom’s trust appoints Mary as successor trustee and says Mary can appoint her successor.  Mary resigns and appoints Friendly Bank.  The boilerplate says a vacancy caused by resignation or removal of a corporate trustee must be filled with another corporate trustee.  If Friendly resigns, why require this if the grantor never named any corporate trustees to begin with?

In another trust, different beneficiaries have the ability to name the next trustee depending on whether the current trustee is removed (“a majority of the beneficiaries”) or resigns (“the income beneficiary”).

D. Define Terms

If a trust provides that the successor trustee takes over in the event of the prior trustee’s incapacity, say what determines incapacity.  A letter from a doctor?  Two doctors?  A determination made by a trustee or trust protector?
In one trust “incapacity” was defined, but “disability” was stated as the criterion for the successor to take over.  “Disability” was not defined.

Who does the grantor mean by “my children?”  Does that include adopted children?
Stupid Stuff: “Sarah C., my daughter, shall be the qualified Beneficiary of this trust.”
E. Know What’s in Your Boilerplate

Inconsistencies often arise when a custom-drafted provision conflicts with boilerplate language elsewhere in the trust document.  In one such case a custom-drafted clause provided for termination and distribution to the beneficiary at age 25, but a boilerplate provision said that beneficiaries get their respective shares at age 30.
In another document, a grantor included in a list of her “children” the children of her second husband.  But in the definitions section of the trust, only “blood descendants” are considered her heirs.

A recent insurance trust had conflicting boilerplate.  Article A gave the grantor the ability to change the trustee.  Article B prohibited the grantor from changing the trustee.

A trust allows the current beneficiary to name a successor trustee, and places no restrictions on who may be named.  A boilerplate provision says that a corporate trustee must be replaced with another corporate trustee having capital and surplus of not less than $100 million.  Why?

In a recent Private Letter Ruling (PLR 201714002), the drafting lawyer advised the grantor of a NIMCRUT that funding it wasn’t going to be taxable since it would not be a completed gift because the grantor retained the right to change the successor beneficiaries; however such a provision was not in fact in the document.

F. Know What the State Law Default Provisions Are

Dad’s trust provides that at his death, Daughter gets ½ of the estate outright, but because he’s unwise with money, Son’s half is held in trust for his lifetime.  Dad names Son and Friendly Bank as co-trustees.  Friendly declines the appointment.  The trust has no provisions about filling vacancies in the office of trustee.  What happens in Missouri? (See 456.7-704 RSMo.)
G. Connect the Plumbing

I think of assets passing through a trust estate like water passing through a series of pipes.  You’ve got to get the water all the way from beginning to end.  A trust provided that after Grantor’s death, assets get held in two trusts, one for Son, one for Daughter.  At Son’s death, his share goes to his kids.  Daughter, who has no kids, can appoint her share via her will.  What if she does not?  The trust is silent; that pipe is missing.
H. Do the Math

Trust says: “All the rest, residue and remainder shall be distributed, free of trust, as follows: 50 percent to my son, Junior; 20 percent to Charity W; 20 percent to Charity X; 10 percent to Charity Y; and 10 percent to Charity Z.”  Coaches implore players to give 110%, but alas, trustees can’t.  This happens more frequently than you’d think.
I see this more frequently than you’d think, too: “Trustee shall distribute 1/10 of the principal to Junior each year after the grantor’s death for ten years.”  (Are you familiar with Zeno’s Paradox?)
Stupid Stuff: “…trustee shall distribute 1/3 of the principal at age 30, 1/3 at age 35, and 1/3 at age 40.”
I. Think it Through

As lawyers, we’re trained to think in terms of “what if,” and “and then what happens?”  You need to “test” the provisions you draft under various “what if” scenarios.
A trust provides that Missy gets paid income quarterly, provided that she submits evidence of a clean drug test.  What happens if she does not, but then does submit the required evidence the following quarter?  The following year?  Ten years later?  Does she get the accumulated income, or does she forfeit the missed payments?  Don’t make the trustee guess or argue with the beneficiary about it; spell it out.
Dad’s trust provides for a bequest of his house to Junior, then the remainder is distributed ½ to Missy and ½ to Junior.  Dad becomes incapacitated, moves into a care facility, and Friendly Bank becomes trustee.  If resources are needed to support Dad, should Friendly sell the house, thereby disinheriting Junior to the extent of half the value of the house, or does Friendly spend down the non-house assets, thereby disproportionately disinheriting Missy?

I see trusts fairly regularly that place a geographical restriction on who can be trustee.  For example, one said a replacement trustee had to have “brick and mortar” in South Bend, Indiana.  No family members live there any longer, but the grantor and his planner apparently didn’t think it through far enough to anticipate that this could happen.  Another restricts the corporate trustee to one “located in Louisiana;” the beneficiaries now all live in Memphis, TN.  I recently saw a similar trust that restricted the replacement trustee to one “located in Florida.”  In a highly mobile society like ours, families are fluid and these provisions make little sense, and therefore don’t seem to have any obvious relation to what’s in the beneficiaries’ best interests.
In fact, In Fleet Bank v. Foote, 2003 WL 22962488 (Conn. Super. 2003), the court reasoned that a relationship may be a factor to consider in determining what is in the beneficiaries’ best interest with respect to choice of trustee: “It is not illogical or unreasonable to believe that it would be in the beneficiaries’ best interests to continue to deal with people with whom they have dealt with for over fifteen years.”
II. Some Best Practices
“We don’t have to waste our time learning how to make pastry when we can use grandma’s recipes.”  (Attributed to Orson De Witt.)

A. Allow Trustees to Resign

Make sure that trustees have an explicit right to resign.  Remember the bit above about knowing the state law defaults?  In some states, if the trust is silent, a trustee must petition the court to resign (e.g., in New York, see EPT Sec. 7-2.6). As circumstances change, a trustee may want to step down for any number of reasons, and the beneficiaries may not be best served by a trustee that no longer wants the job.  Allowing a trustee to resign builds in flexibility, and can save time and expense to the trust.  NOTE: Make sure there is a corresponding mechanism in place to appoint a successor. (Yes, that happens, too.)
B. Provide for Removing and Replacing Trustees

Just as a trustee may decide to step down, beneficiaries may decide they’d be better served by a different trustee, again, for any number of reasons.  You can vest the power to remove and replace trustees in any number of people – the grantor, a beneficiary or group of beneficiaries, or a trust protector.  And you can specify who does and who doesn’t qualify to be the next trustee, for example, whether it has to be a corporate trustee, an independent trustee, etc.  NOTE: I quite often see trusts where, during the lifetime of the grantor, the grantor has this power.  There is often provision for someone else to be able to remove and replace trustees after the grantor’s death, but only rarely while the grantor is living but incapacitated.

Don’t forget about successor trustees.  Almost always when the ability is given to someone to remove and/or appoint trustees, it applies to the then-serving trustee.  Only rarely do we see the ability to prospectively replace a future successor trustee.  Often a current trustee or beneficiary may want to have some say about who will take over as the next trustee.

And while you’re at it, give an individual trustee the ability to appoint a co-trustee if he/she desires.  We see this more often.  An individual may feel more confident if he/she has a co-trustee, for example, a corporate co-trustee who will do the heavy lifting and share the fiduciary liability.

C. Relieve a Successor from Having to Review the Actions of Prior Trustees
Some state laws do and some don’t relieve a successor trustee from inquiring into the actions of prior trustees.  Requiring a trustee to do so may be costly to the trust, if the new trustee hires accountants, for example, to examine the records of prior trustees.
D. Make Sure Someone Can Access Retirement Assets During Incapacity

More and more people have a sizeable chunk of their net worth held in IRAs and other retirement accounts.  An IRA beneficiary (spouse, family member, trustee of a trust) can only access IRAs and such after the owner’s death.  So provision should be made, perhaps via a power of attorney, for someone to have access to retirement assets if they are needed during the owner’s incapacity.  Be sure to check the particular state’s power of attorney statutes to see how this should be done.
E. Don’t Run Out of Trustees

Most successor trustees are family members.  But it’s not a bad idea to “anchor” the line of successor trustees with a corporate trustee, as a sort of “safety net.”  That’s the one that is sure not to predecease the others!
F. Contemplate Small Shares

Quite often I see trusts for children that then continue after death as shares for grandchildren.  In larger families, this can result in quite a few very small shares.  In the spirit of “thinking it through,” do a little rough math and see what sizes those shares are likely to be.  It won’t be of much interest to any trustee, corporate or family member, to serve as trustee for 10 or 11 or 15 or 20 small trusts.  Include language allowing the distribution of small or uneconomical shares.
G. Allow Beneficiaries to Choose to Leave Their Shares in Trust

If trust shares are scheduled to distribute to beneficiaries when they reach a certain age, give the beneficiary the ability to choose to have the distribution retained in the trust.  Who knows what the beneficiary’s circumstances may be at the time – bankruptcy, a nasty divorce, “friends of opportunity,” and so forth.  The beneficiary may welcome the option of having his or her share held in trust, to protect the assets.  Perhaps provide that the beneficiary can become trustee or co-trustee.

H. Don’t Name an Individual to be Trustee of a Spendthrift Trust for a Sibling

Of course generalizations like these admit of many exceptions, but I’ve found over the years that, if there is a reason (other than incapacity or perhaps special needs) for not trusting a child to prudently manage his/her own inheritance, those same reasons are going to cause grief for the trustee, especially if the trustee is another family member, like a sibling or an aunt.  They may be badgered, pleaded with, or threatened.  Don’t punish the “good kid” by making him or her trustee for the challenging kid.  Find a suitable independent trustee.
Some Final Stupid Stuff: “The fact that my Trustee hereunder may be interested in any such business as director, stockholder, manager, agent, partner or creditor shall not constitute an adverse or conflicting interest.”
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